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AHM-EXCUS-003-APP-058/2022-23 and 07.11.2022
Order-Ill-Appeal No. and Date ..

(if)
tfITT:a~"fPTI"/ sf73fagr 4arc, rzga (srft«)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)
•• . ' - 1

. sqrta RtRaia]
('cf)

Date of issue
:18.11.2022 .

. I,•

; •.:::., ·'Arising out of Order-In-Original No. AC/S.R./03/ST-/KADl/2021-22 dt. 13.01.2022 passed
, 1, • • • - -----

(s-) by/h,/ the Assistan't Commispioner; CGST & CE, Division-Kadi, Gandhinagar
+

Corr1mii;;sionerate..
' } - ... ..

• M/sKhodal ·Refinery Contractor [Prop. Narpatsinh

oicfl~ctiaY cfiT 'TT1i alh: "9clT I
: · .. .. • I. ' ;_· - .

-- · Sharikarbhai Bariya]
(a) Name ar,d Address of the

- l ;Address:- C-15, ·Karnavati Society, Behind Anmol Hotel,
Appellant

: Nani Kadi Road, Kadi, fylehsana, Gujarat-382715
. - ! ...

F
l?rfasf sfta-s?grasti@tr sty #areaz sr?gr h faztfnfafinag +IgT
sf@a0. #tsfsratghrwrsnai rgmmar2, sar fkt st2gr a fa zt «mar?l
Any person aggrieved by this. Order-in-Appeal may file an appeal or revisio~
application, as the one may be ag?inst such order, to the appropriate authority in the
following way... I •

• ,. . - . . I ' .ma#imarzarwr raa:- . . I ' •

Revision I ~'pplication to· GovernmJnt of India:
'

( 1) ' . ~ '3 ,91 c{i-\ ~~,-1994- cfil" muaaf alg su tat a aRt iqtTr 9il"
37-ra ah 7rr rem h siafagtrw saafl "ffRfcf,: srtaa, faa +it4, us#a fa+IT,
atftif, sfa tr sra, irf, &Rt: 110001 9il" cfil"~~:-

, li . t !

_ I ,·_·1 ',

,A re-vision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by·first proviso to sub-section (1) of Section-
35 ibid: -

, (m) 'af in ft gfarrsa aft gtRaratft ssrtr r rr #rat# qrft
,.--~·4"iab. sortt?sort( #sa=f, a f#frssrtt 4rwet j=are [Rt ma1atsee"e'2- s er«

%s" $ti f@arcams« mn narrator@
.. J Id ' ,_ '.C . •: ~ · ; In case of any loss of goods where the loss occur in transit from a factory; to a

~~\Ji'!!~.,~ arehp'LI;se
1
or

1
to another factory or from one warehouse to another during the course

1
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of processir:~ of the goods in a warehouse or in storage whether in a factory or in a
warehouse:

(a) mahazfftg qrpr t Raffa l=f"m" "9""{amt a fa[fur it3ujtr gr«n#ma
3gr<a gr«a#Rakrstmahazgftugrgr Raffaa 2

In case of rebate of duty of excise on goods -exported to any country or.territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal' or· Bhutan, without
payment of duty.

('cf) affin:r 3graa fl sar«a glean kgram hf st suet hfez trRt 2st wk s?gr Rtz
mu -q;ci"~- % ljcl I RI ch ~' ~% WU tJTfur atarr <IT qfcf B" fa sf@efrr (2) 1998 ._:
arr 109 rr fun fu gz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the· provisions of this Act or the Rules rriade there under and such
order is passed by the .Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.. . '

(2) ht scar«a gees (fa) [rara7, 2001 a RR7r 9 a sia«fa faff&e qr ier zu-8t
: . .

fart t, )faarr a fa sear ha f@alaHRsaga-sr?er qi sfl s2gr ft ztt
fat ah arr 5fa lat fh mar rf@guy sh arr arar < mt gr gfhf k fa«fa mu 35-~ B"
f.:tmft:cr 1filhnrar hqaharrtn-6 arr Rt ufa st2itafegt

The above application shall be made in duplicate;in Form No. EA-B·as specified
under Rule., 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is· -communicated,.ru;id shall be
accompanied by two copies each of the OIO and Order-In-Appe~l. It shou.ld also be
accompanied by a copy of TR-6 Challan_ evidencing payment of prescribed fee as

. . . . . . _) ' . '" "' : '··, .prescribed u:p.der Section 35-EE of CEA, 1944, under Major Head of Acc'Ount:· · .

(3) Rfat sma eh rr sgt iaqa qa «ast at 34a# 3lat sq?t 200/- ftratfr
sing st sgt ia4am vn«rasingta 1000/- ftR rat Rtsu

The revision application shall be accompanied. by a fee o{Rs.200/- where the
amount involved is Rupees One Lac or less and- Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tr area, hft a«gra tea viaara sf rrf@raw a7fsf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #Rt agraa ea sf@lf7u, 1944 #t earT 35-7/35-< eh siafa:
under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) '3'ffiR!Rsia 9fb,~~ B"-~~ %'3fffic!T cfn' armr, 3FITT1T %+ni#r B" mm'~,~
grad [can viarm srflR nratf@law (fez) Rt 4fair Riff, rgarata2d mrT,

gr] sra, star, ftuar,z«tar-3800041

To the west regional bench of Customs,·Excise & Serviee Tax Appellate Tri_bunal
. . . '

AT) at 2ndfloor, Bahumali Bhawan, Asarwa,., Gir;dhar Nagar·, Ahmedabad:
04. In case of appeals other than as mentioned above para.

. . .

; he appeal to the Appellate Tribunal shall be filed j.n quadruplic-~te in form EA·
... ~I . . •. . ~ . . ; .

rescribed under Rule 6 of Ceni:ral ,Excise(Appeal) Rules, 2001 and shall" be· ·
o. panied against (one which at least should be accompanied by a fee. of
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac ·respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public.
sector bank of the place where the_ bench of any nominate public sector bank of the
place where the bench of the Triburntl is situated. · ·

(3) zf@ zr srr h #&er s?git #rragztr? at r@anjar# fuRlr#r@iiaasrg
in fRe < a hzta gu sft R fffiITT 4al #tf au a fuzrnfrfa sf7a
rnf@lawrRt ua srftaa{tr rat Rt v4 searPzn star&t

In·case of the order covers a number o.f prder::-in.,,Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the f"act that the one appeal
to the Appenant Tribunal or the one· applic;:ation to the· Central Govt. As the case may
be, is filledto avoid scriptoria work if excising Rs. 1 lacs fee.of Rs.100/- for each.

(4) rat4 stem srfeRn 1970 zrn inf@ra ft rggft -1 h sift frtmftcr fcl,i:;~~
sake r qsrkr zrnf@fa Rf1 qTf@rant ahsrp@ta Rt um yaw s6.50 ha#rr1r
~~~-~~I . . . '· .

. .
One copy of appU.cation or O.I.O. as the case may be, and the order of the

adjournment authority shall a qmrt fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, _1975 as arp.ended. .

j :: ' . . • . . '

(5) zr if@eramt at fiat #a.afitftft znt staff« fatstar ? it fl
ea, kfrr sgr« graqiata s4Ra nnrf@#wr (4rffaf@en) ft, 1982 ff@a zt
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise &: Service Tax Appellate Tribunal(Procedure) Rules, 1982.

(6) far is,ht saran gearhara a4ti +afntf@paw (fez) u #fa zarfhthrk
nfcrrit (Demand) vi is (Penalty) #sr 10%fsamarsari ? zai~, sf@la.f#r
10 cfi"Gis~t1 (Section 35 F of the Central Excise Act, 19,44, Section 83 & Section 86

• I · -· • I • • •· ·, • .... · - . • . . " •

of the Finance Act, 1994) · · ·
aft.Tr«rem st hara ?h siasfa , art[@a ?tr#frtis (Duty Demarided),1,-

-;- (1) is (Section) llD ~~-f.:rmftcr'Ufu;
·(2) fr +aaz #fez#ft(fr;

,(3) brae%ezfit3fr 6 Ragaer af@
4zpaw'ifaael«' sg?qst ft gaar lg srfl' (fara Ruq sfa fkzr

lflrrtl . ' .

F_or an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have. to • be pre-deposited, provided

, that the. pre.:.deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing· appeaI·before CESTAT. (Section 35 C
(2A) an_d 35 F of the o

1
entral Excise _Act, 1944, :Section 83 & Section 86 of the Finance

Act, 1994). .

. Uncler Central Excise and Service Tax,. "Duty demanded" shall include:
(i) . amount determined undet'Section 11. D;
(ii) amount of erro-µ,eous Qenvat Credit taken; ·
(iii) amount payable -q.nder: Rule 6 of the Cenvat Credit Rules.

' '_g'·' - 4Ir

(6)(i) ~~1?r%-srfcr~~-%~~~~-~~~~ fclcltfa.ct ~mml"f~iJ1;
# 10% @rat#sztaha awe fat@a gtaaawe#10% ratr Rt srmfr ?r

In view of above, an appeal against this order shall lie before the Triburi.al on
/l!-t-,'t/::,-/rn-,e~t of 10% of the duty demanded where duty or duty and penalty are in dispute,

penalty, where penalty alone is in dispute."

·' 3 '



GAPPL/COM/STP/655/2022

30)fz1 3II /ORDER-IN-APPEAL

This Order arises out of an appeal filed by Mis. Khodal Refinery Contractor,
I .

C-15, Karnavati Society, Behind Anmol Hotel, Nani Kadi Road, Kadi, Mehsana
382715[hereinafter referred to as '-'the appellant'] against Order-in-Original No.

AC/SR/03/ST/Kadi/2021-22 dated 13.01.2022 [hereinafter referred to as "the_

impugned order"] passed by the Assistant Commissioner, CGST & Central Excise, ·
. . , . - .

I .

KadiDivision, Gandhinagar Commissioherate [hereinafter referred to as "the
adjudicating authority"].

. .

for the F.Y. 2014-15, and on its analysis, it was noticed that the appellant had

shown less amount of the 'Gross Value ofServices 'Provided in the 'Service Tax

(ST-3) Returns filed with ServiceTax Department comparedto. those filed with the

Income Tax Department. To explainthe discrepancies, the appellant were. asked to
- . , • · • I • .. 1 ,• . . : . , . ~ , • . , ,

2. Facts of the case, in brief, are that the appellant are engaged in provision of

Maintenance or Repair Service, Manpower Recruitm·ent/Supply Agency Service

. and were having Service Tax Registration No.· AYPPB9057KSD00 l. The data

pertaining to 'Sales/Gross Receipts from Services (Value from ITR), the Total ·

Amount paid/Credited Under 194C, 194H, ·-l-94i·--i94J' and 'Gross Value. 0
ofServices Provided' was provided by the Central Board of Direct Taxes (CBDT)

provide documents viz. Balance Sheet, Profit & Loss Account, Income Tax
- ; - .. ,.. . . .•· '... . .. .

Returns, Form 26AS, Service Income and Service Tax Ledger and Service Tax

(ST-3) Returns for the F.Y. 2014-15. However, the' appellant did not respond.

Accordingly, the service tax liability of the appellant'was determined forthe F.Y. 0
2014-15 based on the maximum amount of difference betwe~n (i) Value of

Services declared in ITR filed by the appellant '& Value ofServices provided as.

per Service Tax Returns and (ii) Value _of "Total Amount paid/creditedUnder
. .

194C, 194H, 1941, 194J' &·Value ofServices:provided1as per Service Tax:Returns.
The details of quantification of demand are as under: ,. •

·, ., (Amount iff Rs::)
Financial Value of Value of total Value of Highest Basic Ed. S &'F TotalYear services amount ' services Difference ·service Cess ··Ed. Service.

decalred paid/credited provided
, .. ..

Tax@ @2% 'cess '.
Tax .

in ITR under 194C, as. per 12% . @1%r i:. {- 0:
'

..
,.·, _, _:. '194H, 1941, service ,

194J tax : · 1 ,·.· ·,

returns
' . .

' '[2814-15 0/- 18,19,577.06 10)31,348 · '7,88,229.06' 94,587
,

1 892 '@46 '97,425I-am. . :;
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GAPPL/COM/STP/655/2022

2.1. The appellant was issued a Show Cause Notice No. IV/16-15/TPI/PI/Batch

3C/2018-19/Gr. IV dated 25.06.2020(in short SCN) for demand and recovery of

Service Tax amounting to Rs.97,425/- under proviso to sub-section (1) of Section

73 of the Finance Act, 1994 read-with Section 68 of the Finance Act, 1994 read
h --

with relaxation provisions of Section .6 ofChapter V of the Taxation and Other

Laws (Relaxation of Certain Provisions)Ordinance, 2020 '(No 2 of 2020)
. . ~ .

promulgated on 30.03.2020 by invoking extended period of limitation along with

interest under Section 75 ofthe Act. The SCNalso proposed imposition of penalty

under Sections 77 and 78 of the FinanceAct, 1994.

3. The SCN was adjudicated by the adjudicating authority vide the impugned _

order wherein he has confirmed the - ,demand - along with interest and imposed
4

penalties as proposed in theSCN. ·

appeal on following grounds:
0 4. Being aggrieved with the. impugned order, the appellant has preferred this

·-----

. .
(i) . Appellant, being an Individual having a sole Proprietorship firm, - is

eligible to claim the_ Small Service Prqyider ~xemption under N:otification

No. 33/2012- ST dated 20.06.2012 for the yearunder consideration.
' -

. • r. I . ,.'f •-t~. - . _.,· : .. :· _· .. -.-. " . '.J : : '. . • , I '. - . , ,'

(ii) They are neither in. receipfofah)f.services ·which are liable to reverse
••· + !ii ·

charge mechanism nor providirig"ser'ices under a brandname, making him
! - - ,- -· . ··.· - ·-:;_;_ 1<t".· r· .J. -~- . •.··.. .· ~ .. - . :· . :

eligible to claim exemption under smaffservice provider.

0 (iii) They had provided services, of Rs., 7,88,231/- under small service
I , , •. ' • • ., • •.

provider during the year under consideration and has, pro-actively obtained
, :•·: ' i . .

Service Tax Registration: w.e.f. 01.12.2014; and has charged service_ tax .on
. . . . . .

the services of Rs. 10,31,348/- provided post obtaining registration of ·

service tax.

5. Personal Hearing in-the case ·was held on 20.10.2022. Mr. Fenil P. Shah,'

Chartered Accountant, appeared· for hearing'.on: behalf of the appellant. He re

iterated the submissions made in theappeal memorandum.
. , l .

±..>g++,

. @vi±is};ii -re» .A, ·es

6. I have carefully gone through the facts ofthe case, grounds ofappeal in the

Page 5 of 8
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Appeal Memorandum and the submissions made by the appellant at the time of

Personal Hearing. The issue to be decided in the _case is whether the impugned
.. ----- ' .

.i., r passed by the adjudicating authority, confirming,the demand of Rs. 97,425/,. . .

« 1 · ",
- • I

i:



GAPPL/COM/STP/655/2022

alongwith interest and penalty, in the facts and circumstances of the case, is legal

and proper or otherwise. The demand pertains to the F.Y. 2014-15.

7. It is observed from the case records-that the appellant had; during F.Y. 2014

15, provided Manpower Recruitment Service to MIs.. Ruchi Soya IndustriesLtd.
and received consideration amounting to Rs.18,19,577/- during the period. They

' .

had provided services amounting to Rs. 7,88,231/-·and claimed value based

exemption under Notification No. 33/2012 - Service Tax dated 20.06.2012 and

thereafter obtained registration on 01.122014. Subsequently, they issued bills

amounting to Rs.10,31,348/- under the Manpower Recruitment Service. in

Financial Year 2014-15 on which service, tax amounting to Rs.31 ,867/- have been
. . .

paid under Reverse Charge Mechanism @ 3.09%bf Rs.10,31,348/-), and also

mentioned in ST-3 return of October, 2014 to March, 2015. These are undisputed
facts.

7 .1. It is further observed that the SCN as well as the impugned order (Para 31)
- ',"·°<

has quantified the demand on Rs. 7,88,231/- by denying the assessment under
·.t ' . . • ..

reverse charge and also by denying the threshold exemption up to value based
. • ..• s' . .

provision of service amounting to Rs. 10,00,000/-. I find that the appellant has

obtained registration after their service value reached Rs. 7,88,231/-. Thereafter,·-.: . ··· ; ·;

they have discharged service tax liability under reverse charge and filed their

return. It is also observed that the adjudicating authority has sought to charge this

amount by denying the assessment under reverse charge. I find that there is· an

inherent contradiction in the impugned order passed by the adjudicating authority

in as much as he has assessed the transaction from 01.12.2014 under reverse

charge and for transactions prior to this date, he has assessed it under normal

assessment, which is also called assessment under forward charge: Since, the

assessment for the period for which ST-3 Returns have been filed has not been

challenged either in the SCN or in the impugned order, the findings artived,·bythe1
+ ' •• •. :,adjudicating authority are erroneous both on facts as well asonmerits and hence,

legally not sustainable.

0

0

7.2. It is further observed that the contention of the appellant that theyWere
_v.L'-.<=..ible for threshold exemption under Notification No. 33/2012. - ST dated,

4%,""&po12 is atso not legally ssaiale.Te said nonacaion, drovesecotid
{ ~ ~o~\ specifically excludes payment of service tax under reverse charge
OQ> --. Ji . .

", .s' Page 6 of8
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mechanism and hence, the appellant was supposed to discharge their service tax

liability from the very beginning and not on reaphing the value of Rs.10,90,000/-.

I also find that the adjudicating authority has, in Para 22 of the impugned,order,. . . ; . . . : ·.,.- ·.'· '

given a finding that the value based exemption is available provided that the

aggregate value of taxable service in previous yearshould not exceedRs.10Lakh.
I find that the· said condition pertains to assessment under forward,ch~rge, which is

not applicable in this case. It is a facton record'thatthe.appellant has filed: returns

for the-period October, 2014 -- March, 2015°disclosing assessment under reverse

charge, which has not been disputed; That being the case, the findings arrived by

the adjudicating authority m Para 22 of the impugned order is·not legally

sustainable.

7 .3. In view of the discu~sions inade ·above, I find that the impugned order

passed by the adjudicating authority is not legally sustainable, both on facts as well

onmerits. The same is accordingly set aside.The matter is remanded back to the
- --·- .---... . .

adjudicating authority to decide the matter afresh keeping in mind the observations

made in Para 7.1 and Para 7.2 above. The appellant are also directed to· submit
I · ..•·I · .· .: ° - i . , •

necessary documents before the adjudicating authority within 15 days of passing of
. ~ .. . . , •... ' . . . . . . i ~ . . . . . . '. . . ,. ; . . . ' . . . ' .

this order so as' to arrive at correct assessment. . The adjudicating. authority shall

pass the order in accordance withthe principles ofnatural justice.
• . • + +- » , + ,

- .»;• +

8.

.o
''

The appeal filed by the appellant. stands disposedoff in above terms. t
, (•f •. • • h • C • • • -. · •• , • .• . , ; · f I . . C

- lg ol'7 o0.2> .• ye

(AKHILESH.KUM,AR)
Commissioner (Appeals)

Date:·07th November,'2022

(Somnat haudhary)
r

Superinten ent (Appeals)
CGST, Appeals, Ahmedabad

. ,-- , ,
. i-

r'

By Regd.Post A. D
Mis Kliodal Refinery.Contractor
C- 15, Kamavati Society,
Behind Anmol Hotel,
Nani Kadi Road, Kadi, Mehsana - 382715.
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Copy to:

1. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad.

2. The PrincipalCommissioner, CGST and Central Excise, Gandhinagar

3. The Deputy /Asstt. Commissioner, Central GST, Deputy Commissioner of
CGST & CE, Kadi Division, 4 Floor, Janta Super Market, Near Vepari
Junction, Kalol, - 382715

4. The Deputy/Asstt. Commissioner(Systems), CGST (Appeals), Ahmedabadaara me
6. PA File
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